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7700 Lirceln Sawas Dear Mists. Dodson and Cohn;
Suis 2700 ' '
Densay, Colerade W.R. Grace & Co. (Grace) has mecived EPA’s Unilataral Admini
T TR Order For Rempval Respense Activities (UAD), dmed May 34, 2000, EP':‘:I; {’ ‘ JQ

:fm‘:‘ 7::0 it issued the UAO 1o "ghete as jmminent and substantial endangermept to the :
| public hea]th. w:lfm. or thc env!ronmem" 8 Grase's former Expnn Flent In / 7

mip Aol
L‘—b Vit P : . ! QI , YD POIME . AL

Lapiwe

_ plying EPA"s own mndxrﬂs, pmvulr. o scientifically dn!mnbl risk-

;d: ::. Fiy retionale for the rsmoval actions prescribed by the UAO, pa:ﬁcn!s:l'y t:: ::lld
Crlorvie Pprings removal and bullding decontamination. Additonally, EPA has not shown that
Londo the presence of varmiculite in bags er on the ground surface is 8 toxjcolngical

concern, EPA has provided only ansedota) evidence of health iasues relsting to
pest exposures invelving venpiculite procossing and no cvidenes that the mese
presence of expanded ar unexpanded verrniculite is ltself a health threa.

= dis ychamcterization of the situad
Orace m!:nds lo comply mth ;he UAO and has so sipted by letter d:u:d Jummg.
3}?'0: O;I;}}:‘;%l.l::dsg &ou{’u ar u!?duad:d to clarify Grace's concerns ragarding
ired Ly the UAQ rovide a ¢} : i i
2 e Tune 3. 2000 mocting provide a cleay record of the issues discussed
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PA’s goil ) decisian It arbit p—
: The UAO requires Grece to undertake a rastive scil excavation project at y )
the Export Plant on the basis of an unsuppened hypothesis that mbosiop» _—
consminated soil is ¢ potential sowrce of inhelstios exposure #t the aite. No
anblent air d=ts suppens this theory, oot is there any modeling cvidencet
demonswate potential inhelstion exposurs routes from W Since
EPA used the wrong muthod for asbenios in Ares sofleyEPA Is
weblec to estmute inkalation risks relzied 10 soils af the 5 ud, #ls
apparcal thet EPA nlicd entirely on results of /ndoor bir monitaring and » weak
referval 10 rexults from swdies done ip California and by Addisen in Scofiand to
justify the UAO's messive scll removal requiternents. The Indoor air dsa
wvtilized by EPA st this sitz has no relevion to potential inhalation risks posed by
Expon Ares soils. The California snudies inveolve vebicular raffic on sarpentine
grave) sontaining chrysotile, pot actinolin-tremclite. Addison's studies involve
extended acrosolizztion of dust spiked with free emphibole psbeeros Sbers, not an
intimete mix of only partially liberated fibrous and non-Ebrous amphiboles in
vermiculite conwaining rock. EPA's reliance on vary limited indoor air

" monilering and dust generation snidies with vastly different conditibns 10 justify

the exssvation ind disponal of 25,000 cubic yards aof scil as the site is completsly
arbimary and scienlifically indefensihls, ,

To the extent that soil anslysis may be relevant, the dats compiled by
EPA is insufficient. EPA's indifferentiated, wrisht-but«ﬂ ssbestas soi) data are
of ne value {n meking risk-besed temoval decisions,’ Withapt sdditional,
deiailed site-specific information regarding the sbundance, morphology,
m;;rnbihw or mineralogy of fee asbestas fibers — which is completely lacking
in the existing soi) dema — EPA cammot make a seientifically defansible risk- hmd RO
decision, In this instance, EPA has ignored jts own procedurzs and-methods. 1;: D1~
thelr decument ttled, “Superfund Method for the Determinstion of Rslmnblt\ pol regueced
Asbexios ip Soils and Bulk Materials™ (EPA, 1997) EPA cormctly poted that \k; 2 Mgl et

{
ceitv AT (€4 P,"-'T\

s should also be & vest majority of sail Jos showed
cither no dﬂccmbll asbes b‘t(d eron ‘y 4y V- qwﬁ“ w | é NOT Tf_, C
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*[tThe siatutory regvirems nts cf the €
menegemens decisions be based op KaX assdsament Risk assnsspent requines

O

that analytical dets be reluable o 1] 4sbetol messrements Gy
5 are 1o be related w risk it is necessary to cheracterize the sizes, shapesand . 7 S
¥ minerscgy of the asbesios in esch ample.” (emphasis in ariginal) N -’ ‘s
: A
?\; ¥ ' EPA’s anslysls of these sumples then disregarded the fact that much of R
TR~ @bcﬂos contained in sits soilt consists of wezthered tremolite, which brsaks A S
off in large scft chunks that are 100 large to be regpirable. v

m‘ v oo J A o~
tremolite goes not present the potential health rigk powdbyFMmhudrnck sh)/u ’ O\’LL ¥
asbestos that releases tiny, potentially respirable Sbess into the at X TN

Perhaps tven more disturbing than the lack of scientific basis for the y
remcva) desigicn is EPA's filws o consider the risks crested by excaveting and RS
transporting 25,000 cotie yurds of llegedly contarninzued sof] through residential -7 o o
areas of Libby and cther pepulsied areas en touie to the wtimate disposal site. S
Gruce has calculesed that eff-site disposal will require nearly 1700 truck loads
petentially taveling up to appreximately 34,000 cumulative miles if disposed o!'
pear Libby, and §10, 000 siaalatlve miles if the fina] resting placs is Jp §pa
The risk ef hurnan exposwres resujting from distwbing and excayating

- of scil, elong with the very real risks sssocizied with transparting sucha hugé
vo!umeofmtemlsmayb:lmﬁmbmdonmmpcﬂwhwmbm Ve- ARk
conzidercd by EPA. Further, the UAO doss not indicate that EPA has considered gt v
lese risky shemarives, Capping, for example, would be 8 far safir and moys VAL
cconomicel removal option. It would completely eliminate the excavation and
irensponetion-related risks whils directly eddressing EPA’s concerns gbout soil
confaminsrion as a poestial pathway for inhalatlen risk.

1] hv huildi s Lo
- sy
EPA vsed insufficient and ipsppropriste dats w pupport the finding of an ° w
imsninent and substantial endangermens presented by asbesios in buildingsend - (
svils &t the Expon Plaot. The EPA sempled {ndeer air from five differane 5~ 4

buildings in the Export Plant ares. The tou! volume of air sampled was over
20,000 liters. Even afier sampling such ¢ wremendous volume of ait, not ons fibsr
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: Pyt T
greates 40 micrns in lenpth with a diem T less than 0.5 migrans was )" L
detecied, Tt is these fibers thas are theught o contfibute mon significantly to rlsk
following inhalafon expesure (Bermas et 8),, 1995; Berman and Crump, 1999),
Accerding o Berman end eoworkers et al., 1955), fibers grester than
microns in length (and Jess than 0.5 microns in width) are about SO0 times more
posent than souctures between § nnd 40 microns ip length. In fagt, in the 20,000
livers of air monitored by EPA, onl sctinolite fibers betwean § and 40
muonsmlmstb(mdkulhanb trons in width) were detected in the indoor
air samples, Our own TEM monimma sonducted concurrently with EPA’s
found no such fibers at &!) in the indoor air sampling af the Export Plant.

Trus EPA’s own air manitering dats and owr data hot enly do not support
their £nding of imminent end sobswntia] endengerment, they acmally eonuadict
this nding. With this paltry number of fibess it is entirely imppmpnau to Jhn
calcplate a risk a1 all, i’

w/

Funhermore, It was entirely Inappropriate for EPA lJ(m ths m/ﬁs of
indopr eir sampling at this site to Justify the removal of ares acils.® The only air
samFles presénted by EPA in juspificenion for their determination were obtained
from lnaide buildings hinerically used for processing and/or sorags of
vermienlite. These historical uses may bava contaminsted indoar dusu with
asbestos Sbers, To vse the alr monjtoring data from Inside o building with
powntially asberios-captuminated dusts 1o suppan 3 finding of imminent and
subrantial endangerment o people outside the building is entirely inapproprists.
1n fast, owr own analysis of EPA's cammunity air dats reveals that ot of dozens

of samgles, enly two contuined fibers that werp greaier than § migrons in length R
and less than 0.5 micraps ip Width, None of the ssmples containsd the high risk e
(i.e,, greaier then 40 mijcrpns | length and less than 0.5 microns in width) PPN
asbesios Bbers, Thus, EPA has not produced any comamunity ale dasa to support /(. AR
. theis assernons of “actual or perential pxposwe !W {2~ (cod
In reality, the cply-Yevidence™ produced by EPA &5 nippan 1his finding of L3t
e

*We alap dispute that EPA's indoor aly sampling results justiy the othey
requirements of the UAO including building decontamination and vermicoliee
remeval, ; |

asmerda
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imminent and substantinl edap germest with rexpect to sofls is the undispy e e 1
fact thet there is asbesios ip the soils of the Export Areg. In fict, the presence of el
“naturstly-oceurring-asbestos-in-soils 573 gondit axists ava largs number of~ ¢ -
sites awrovnd the connrry. Howgver, as shown by EPA’s cwn data, ths mare ohe
presence of asbewios iy, sclls arg the mere presencs of bagged oy urficial
vermiculite does not tneen that “nesrby buman popwetions™ are in fact being . ..

exposed o significant levels of this suhstance,

Finally, sensinent with cur previous commsnps regarding EPA’s
inapprapriste use of air moritoring dats, it is also impenant 10 note fhay the data

they did we were net analyzed spproprisiely. It is entirely inappeapriste to use o7 .
150 method 10312-cbtained data tq ¢ ith nom-1S0 method 10312 AT A
derived risk Jevels. The NJOSH 74@%@#@&&75"/ S N
differcns counting criteris. As a result, s d 10312 method inflated

previously newed, the samples we anslyzed using TEM with NIOSH method
7402, found no £bers grester than § microns in Jength and less tan 0.5 microns
jp widih in the five ivdoos alr samples obtained by EPA. Morsover, to our

wiedge, no dized methodalogy to convent ISO 10312-basad Sber
s-iQ PCM equi has been developed or peer-reviewed, As s rasult, by
using IS0 to chenge the method of cownting arborme fbers and
using these nflered counts w calculats risk using risk factors based on PCM
measwreteents, EPA bar efectively ralsed the szndard agains which the hazard
is measured, Such a change is Inconsistent with EPA's own science policy and, if
" uncemected, threstens to undo years of risk managemmnt decisions made with

the asbestes count of the seraples EPA collscied at the site. For exampls, as /“5\

tespect to asbesioscontzining msterials. Perheps this conssquence escapad D
EPA's nctice, but in other cogiexts, such as eomplying with » regulstory .m(%‘/pa-;-,.- )°

the courts have refused 10 allow EPA changes in sampling and anglysis : e
techniques to be naed as 8 backdoor means of reising reguldtary M S

eb., Appolackian Power Co. v. EPA, No. 98-15)2, (D.C. April 14, 2000) (courts / .1,y " 7
bave recognized that "changing the method of meanring compliance with an [

emizsion limitation can sffect the suingency of the limjtation hself”) felting |

Fortlend Cement dss'n v, Ruckelshaus, 486 F.2d 375, 396-97 (D.C. Cir. 1973), )

dlscussed In Clean Air Ieplessraatjon Project v. EFA, 150 F.3d |200, 1203

(D.C. Cir. 1958)).

tm
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LPA’s epdazeerment finding b pufounded.

To rupport an actinn 10 ebete an imminem and substantis] endangerment,
“the endangerment must be subrianpial ¢ sericus and thers must be sams
~ peceasity for the acdon® Price v U.S. Navy, 39 F.3d 1011, 1015 (5" Cir. 1954)
N (inrerpreting pubetartially similar provisions of RCRA § 7002), EPA lypmlly
bases a Section J 06 endangerment determination upon s ritk assemsment.! That /1_—

MY as-nat done here, Ip i the UAD was based on somethlng
s EPA cuphemis "risk estimae” which Is apperently far less
_UQ e rigorous than a raditonal ent.

KL\

v of -Even sssuming, ergwsndo that EPA has properly estimated the cancer
risks, these risks do oot exceed the range of risks that EPA has deemed
accepteble. In his analysis, EPA's Dr. Whis concludes thay the rink levels
associsted with the girborze £bars identified in indoor air ar the Expon Arca are L
within 2 rangs between 3.00-§ and 9.0¢-5, Tatle 3, Memorndum from /Wc’.-\
Chrisiopher P. Weis to Pap) Poronamd, desed May 17, 2000, While ' -
disagrees With Dr. Weis' conclusions, risks of approxismate
the 10* and 10 range of tremediation goals EPA
Nationa! Conlingeocy Plan. See 40 CFR § 300.430(c)2)(iHA)@).- EPA thus hes
no risk-based rationale for requiring s remeoval action at the Expart Area.

Much of tbe work proposed §s vuneressary and arbitrary,

Cenzin items of the spetific work nquired by the UAD's Scope of Work ,
go beyond what s anhorized by CERCLA and the NCP for s removal action. 7
The UAO, together with its Scope of Werk, essentially canlogues EPA's "wish
Jigx" of al] the setivitles it would like o sec done ar the ke, regardiess of whether
they heve any scientific or legal basis.

*The annotations to EPA's Model Unilesera) Adminlswative Ordsr for
Removya) Response Activites spacifically recommend that v finding of an
imminent and substantlal endangerment be supperted by 2 risk ansessnoot
OSWER Dir. No. 9633.07, Model Order a1 2 (March 16, 1993). \

doa7184



- JUN,13. 2@@@
v Junmiecew WlizepR
L WYy N0 NnANe

: NO.BES  P.B.S
2L EREw DERT O ERVIRONMENTAL GUALITY ADEAAAAEE e FAVN BETS

Folme Roberts & Owen 1w

" Max Dodson

Manhew Cohr, Esq.
Jun‘ 9. 2000
Page 7

Section 106 of CERCLA provides EPA with suthority to issue arders "es
may bt pesceasery to protect public health and welfare and the epvironment.” 42
U.S.C, § 560€{a). Although sdminsdly brcad, EPA's Section 106 authority is
limited in thet It {s injuncrive In patire. Ses, 0.5, United Sraer v, Ovndooy
Marins, 236 F. Supp. 34, §4-55 ("the Governmant secks igjunciive relisf undsy
Section 106{a) of [CERCLAJ').‘ chcnhcleu, under the guise of "amporary
relocstion and property restontion,” the UAO purpons 1o nqmnw
money CAMEgEs &F compeasition 1o the sile awner and leasce.’ Thil stempted
expansion of EPA's aynhorily is pot autharizad under Section 106 * and viclates

Due Process.

The UAO grants the OSC unfentered discretion to determing whether
demelition, rather thae decontamination, will be ured to address potential /
coptarninstion of or-gi3e sruchares, The Bcope of Werk even goos so far as to
require demolition znd offsilc dlaposal of vicon/aminared poncrene foundstions
and sJebs, Demelition is neves the prefermed rerncdy for ashastog-contaminniagd
strichares due 1o the subsantia) release and exposwe risks presented Ry the
demolition progess. Dacontzminatios and encapsulatien should be used ta
address potentielly contaminsted strucnures unless those procedures prove cost

‘Ses glso OSWER Dir. No. §735,111-1, Medel Litigation Repast for
CERCLA Sactions 106 end 107 and RCRA Secticn 7003(8/21/39) (CERCLA
Secticn 106 cled for authority foy injunctive relief undst CERCLA) =2 26;
Guidance on CERCLA § 106(2) Unilateral Administrstive Orders (EPA Jan. 31,
1990), 20 ELR 35223 (Oct 1290) (Appendix A, "Adminisrative and Judiclal
Senlements and Unilatgral Enforseroem Auibority”) a1 35259.

*The UAO 2)z0 refery to DOT FEMA regrlations which apply only
relocation activit'es conducted by the feder ol government, noj privaty panties.
Also plesse pote thay these I‘EMA regujations ave aow found at 49 CFR Pant 24,
not 44 CFR § 220.

*See alse Unired Noteg v. Wods, 346 F. Supp. 785, 793-9¢ (E.D. P,
1582) (Section 106 cammet be naed to impose reaponse costs op o PRP).
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prohititive. The dericion to deruclish sheuld be besed upon cost/benefht analysis
alone, and should not be Jeft 10 the whim of the OSC.

The UAO wlso arbivanily requires Grace to prepars the sl for paving.
This tesk iv entirely unrelsted o any ramedial purpose under CERCLA and is |
inconsisient with the present sondition of the property, Similarly, the UAOAIRO ,, - fisricot - oy
requires Grace to finish clevationg, lines end grades "to conform to the wishes of
the currens Jandewner” or "as detarmined by EPA and the preperty owner,”
CERCLA does not require PRPs ¢ embark op third-party property improvemens
prejests distated by EFA. To the extant rexionation of the property s appropriate,
- such restoratiop should be exactly that and no more. Thase requirsmnents are
unerly arbitrery end wholly wnrelated 1o protection of human health or the
environment )

The UAO'S nqﬁircmuit that Grace usg DazaRera™ portable red time
monitors is overly-prescriptive, unjusified end puncsessary, Far more
economisel methods of manitoring exist thet are approved by EPA.

Consluajon

As discwssed abova, it ia Grace’s position thes EPA’s (ssuance of the
UAO and the slaments of work'required (hersunder are unnecessary and based
upon insufficient data and flawed tchnica! methndologies. Whils Oracz intends
to comply with the UAO, the Company bopes that EPA will give careful
consideration 10 these cammepts in ths implementation of the erder. If you have
any querticns concerning the contenls of 1his lerter, please do not hesitate 0
contact ms, L R

Very truly youss,
K 4 W-‘i( ,
Kepneth W, Lund

ce; David M. Cleary
$637184



